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Analysis of Legal and Constitutional Concerns Regarding the USA Patriot Act and Freedom Act
The Patriot Act was originally passed in October 2001 by President Bush following the 9-11 incidents to prevent similar occurrences in the future (Nemeth, 2017). One of the legal and constitutional concerns raised by both the Liberals and Conservatives was from their conclusion that the broad sweep of police powers due to the Act was “too unchecked” (Nemeth, 2017). Moreover, the Act allowed the jurisdictional grant of one wiretap order that roves in multiple jurisdictions, which raised concerns regarding the possibility of open-ended forms of electronic surveillance (Nemeth, 2017). Additionally, both liberals and conservatives raised concerns about the warrantless search of a suspected terrorist’s residence without notification which the Patriot Act allowed (Nemeth, 2017). The Patriot Act was revised and retitled ‘Freedom Act’ in 2015, which omitted the bulk collection of Americans’ data and limited the government’s data collection (Washington Post, 2015). Nonetheless, the Freedom Act maintained most of the Patriot Act’s statutes.
Fundamentally, these concerns were based on the intrusion of personal privacy by the government that the Patriot Act and Freedom Act allowed. For instance, the roving wiretap provision increases the chances of an innocent civilian’s private conversation being captured as part of an investigation. Also, the sneak and peek warrants are a violation of the Fourth Amendment which says the government cannot search without obtaining a warrant and showing probable cause to believe that the person has committed or will commit a crime (ACLU, 2021). Although these concerns are valid, we could argue that the volatility of terrorist activity could support the provisions in the two Acts since many terrorists frequently operate across several jurisdictions. Nonetheless, probable cause still needs to be established before a warrantless search is conducted to avoid violating the Fourth Amendment.
Additionally, concerns were raised by some parties regarding the lack of clarity in defining “material support to terrorists”, which was expanded under the Patriot Act to include advice and counsel. As such, one could be arrested for simply saying certain words regarding a terrorist. Therefore, parties argued that the “material support” claim limits free speech (Nemeth, 2017). This is a valid concern, especially due to the current social media age where people freely express themselves. Additionally, journalists could be indicted for communicating with terrorists. Freedom of speech is a fundamental right; hence the “material support” phrase needs to be clarified in a way that does not violate this freedom.
References
ACLU. (2021). Surveillance Under the USA/Patriot Act. Retrieved from https://www.aclu.org/other/surveillance-under-usapatriot-act#:~:text=Who%20can%20they%20demand%20it%20from%3F&text=Section%20215%20of%20the%20Patriot%20Act%20violates%20the%20Constitution%20in,or%20will%20commit%20a%20crime
Nemeth, C. P. (2017). Homeland security: An introduction to principles and practice. 3rd Edition, Boca Raton: CRC Press, pp 82-85.
Washington Post (2015). US Freedom Act: What’s In, What’s Out. Retrieved from https://www.washingtonpost.com/graphics/politics/usa-freedom-act/
